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(ii) Exaggerated or unsubstantiated
claims about management skill or
techniques, characteristics of the in-
vestment company or an investment in
securities issued by such company,
services, security of investment or
funds, effects of government super-
vision, or other attributes; and

(iii) Unwarranted or incompletely ex-
plained comparisons to other invest-
ment vehicles or to indexes.

(c) For purposes of this section, the
term sales literature shall be deemed to
include any communication (whether
in writing, by radio, or by television)
used by any person to offer to sell or
induce the sale of securities of any in-
vestment company. Communications
between issuers, underwriters and deal-
ers are included in this definition of
sales literature if such communica-
tions, or the information contained
therein, can be reasonably expected to
be communicated to prospective inves-
tors in the offer or sale of securities or
are designed to be employed in either
written or oral form in the offer or sale
of securities.

(Sec. 38(a) (15 U.S.C. 80a–37(a)); sec. 19(a) (15
U.S.C. 77s(a)); secs. 10(b) and 23(a) (15 U.S.C.
78j(b) and 78w(a)))

[44 FR 64072, Nov. 6, 1979]

§ 230.157 Small entities for purposes of
the Regulatory Flexibility Act.

For purposes of Commission rule-
making in accordance with the provi-
sions of Chapter Six of the Administra-
tive Procedure Act (5 U.S.C. 601 et seq.),
and unless otherwise defined for pur-
poses of a particular rulemaking pro-
ceeding, the term small business or small
organization shall:

(a) When used with reference to an is-
suer, other than an investment com-
pany, for purposes of the Securities Act
of 1933, mean an issuer whose total as-
sets on the last day of its most recent
fiscal year were $5 million or less and
that is engaged or proposing to engage
in small business financing. An issuer
is considered to be engaged or propos-
ing to engage in small business financ-
ing under this section if it is conduct-
ing or proposes to conduct an offering
of securities which does not exceed the
dollar limitation prescribed by section
3(b) of the Securities Act.

(b) When used with reference to an
investment company that is an issuer
for purposes of the Securities Act of
1933, mean an investment company
with net assets of $50 million or less as
of the end of its most recent fiscal
year.

[47 FR 5221, Feb. 4, 1982, as amended at 51 FR
25362, July 14, 1986]

§ 230.158 Definitions of certain terms
in the last paragraph of section
11(a).

(a) An ‘‘earning statement’’ made
generally available to securityholders
of the registrant pursuant to the last
paragraph of section 11(a) of the Act
shall be sufficient for the purposes of
such paragraph if:

(1) There is included the information
required for statements of income con-
tained either:

(i) In Item 8 of Form 10–K and Form
10–KSB (§ 249.310 of this chapter), part I,
Item 1 of Form 10–Q and Form 10–QSB
(§ 249.308a of this chapter), or rule 14a–
3(b) (§ 240.14a–3(b) of this chapter) under
the Securities Exchange Act of 1934;

(ii) In Item 17 of Form 20–F (§ 249.220f
of this chapter), if appropriate; or

(iii) In Form 40–F (§ 249.240f of this
chapter); and

(2) The information specified in the
last paragraph of section 11(a) is con-
tained in one report or any combina-
tion of reports either:

(i) On Form 10–K and Form 10–KSB,
Form 10–Q and Form 10–QSB, Form 8–K
(§ 249.308 of this chapter), or in the an-
nual report to securityholders pursu-
ant to rule 14a–3 under the Securities
Exchange Act of 1934; or

(ii) On Form 20–F, Form 40–F or
Form 6–K (§ 249.306 of this chapter).

A subsidiary issuing debt securities
guaranteed by its parent will be
deemed to have met the requirements
of this paragraph if the parent’s in-
come statements satisfy the criteria of
this paragraph and information re-
specting the subsidiary is included to
the same extent as was presented in
the registration statement. An ‘‘earn-
ing statement’’ not meeting the re-
quirements of this paragraph may oth-
erwise be sufficient for purposes of the
last paragraph of section 11(a).

(b) For purposes of the last paragraph
of section 11(a) only, the ‘‘earning
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